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I.  INTRODUCTION

In October 2014 Japanese siblings United Brothers presented a live art piece titled
“Does this Soup Taste Ambivalent?” at the Frieze London art fair. The piece involved
serving soup to visitors, which was made by the brothers’ mother using vegetables
grown in their hometown, Fukushima.! While they insisted that the vegetables were safe
for consumption, there are many people who have concerns about anything grown in the
Fukushima prefecture. The piece presented visitors with the chance to experience the
dilemma felt by consumers in Japan every day when choosing whether to believe that
food from Fukushima is actually safe to eat. Such concerns emanated after 11 March
2011, when the largest earthquake ever recorded in Japan caused a tsunami that killed
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up to 20,000 people in the north-east part of Japan called the Tohoku region,” leading to
the disaster at the Fukushima-Daiichi Nuclear Power Plant (“Fukushima-I NPP”’). The
meltdown of three reactors at Fukushima-I NPP, operated by Tokyo Electric Power
Company (“TEPCO”), released radioactive materials into the environment® causing
contamination of some of the produce from Fukushima, a prefecture known for produc-
tion of rice, fruit and vegetables.

As evidence of radioactive contamination of Fukushima produce emerged after the
meltdown, food businesses associated with Fukushima suffered damage to their reputa-
tions even when their produce had passed through government safety standards. Lack of
trust in the government’s safety standards to ensure the safety of food sold is a problem,
which sees consumers avoiding food from the stricken prefecture. The purpose of this
article is to examine the role of law and regulations in guaranteeing the safety of the
food system and promoting consumer trust in the food industry in light of the Fukushi-
ma disaster.

This article will begin by examining, in Part I, the food safety governance framework
in Japan, which has evolved in response to various food safety incidents since World War
IT and is designed to promote trust in the Japanese food system. Although current food
safety laws provide for scientific assessment of risks associated with food and focus on
the rights of the consumer, we will see in Part III that Japanese consumers are still avoid-
ing products that have been deemed safe by the Japanese food safety legal and regulatory
framework. The problems with this framework that led to lack of trust in food associated
with Fukushima will be examined in Part IV. This includes lack of provision for radiation
contamination under the existing laws as well as problems with the ways that food safety
laws and policies communicate to and engage with the consumer. While current food
safety laws envision a role for an actively participating consumer, when dealing with the
Fukushima disaster, the consumer was positioned as ignorant and only given a tokenistic
role in the development of standards. As will be explored in Part IV, this left a gap be-
tween the law-makers and the experience of locals, resulting in a feeling of alienation by
the consumer and a lack of trust in government food safety standards.

During food safety scares, like that caused by the Fukushima disaster, the ability of
public and private actors to guarantee the integrity of the food system is often brought
into question. We can see in Part V that the aftermath of Fukushima has left a regulatory
gap, that has been filled by other stakeholders such as consumer cooperatives and com-
munity radioactivity measurement stations, which seek to assure consumers of food
safety. While these actors may take up roles in the food safety arena, it is still vital that

2 THEWORLD BANK, The Great East Japan Earthquake: Learning from Megadisasters (2012) 2
http://wbi.worldbank.org/wbi/Data/wbi/wbicms/files/drupal-acquia/wbi/drm_exsum_english
.pdf.

3 M. BABA, Fukushima accident: What happened? in: Radiation Measurements 55 (2013) 17—
18.
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the government works to strengthen its food safety governance system. The Fukushima
disaster resulted in a loss of social trust in the government, particularly in its failure to
provide reliable information on the effects of radiation to the public after the disaster.*
Strengthening the level of trust in the food safety governance system is one way the
government can work to restore the public trust. Furthermore, lack of trust in a food
system affects all stakeholders involved in the food supply chain, from farmers to res-
taurants, retailers and finally to consumers. This article is important in that it will add to
the emerging body of legal literature on the Fukushima disaster. This will be done
through an examination of how the Japanese regulatory framework can ensure food
safety and communicate risks to the consumer, so that consumers can make choices they
feel comfortable with and stakeholders in the food industry associated with Fukushima
can survive financially.

II. FOOD SAFETY GOVERNANCE FRAMEWORK IN JAPAN

In order to analyse the adequacy of Japan’s food safety governance framework in light
of Fukushima, we must first understand how a food system is regulated. The food sys-
tem describes the process that moves food from the stages of agriculture and production,
to sale and eventual consumption. This section will first outline the role of law and regu-
lations in assuring the safety of the food system. Then we will explore the various laws,
regulations and institutions, which form the food safety governance framework in Japan
that have developed since World War I1.

1. The food system and the role of law

The safety of food produced within a food system relies on a complicated governance
framework involving public and private actors. This governance framework uses a num-
ber of standards and regulations that cross a variety of areas of law including food law,
consumer law, product liability and administrative law. Not only does this governance
framework pay a role in ensuring the safety and quality of food, but it also regulates
how risks associated with food are communicated to consumers through, for example,
the labeling of processed foods. The complexity of regulating a food system is obvious
in today’s globalized world where most countries look internationally for supply of var-
ious foods.’ This issue is magnified in Japan, a country that only produces 40 per cent of
its food locally.®

4 M. REICH, A Public Health Perspective on Reconstruction Post-Disaster Japan, in: Butt/
Nasu/Nottage (eds.) Asia Pacific Disaster Management: Comparative and Socio-legal Per-
spectives (Springer Verlag 2014) 75.

5 S. ASSMANN, Reassessing Food Safety, Risk and Globalization in China and Japan, in: Food
Culture & Society 16 (1) (2013) 11.

6 Ibid.
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Regulation of this complex food system is necessary not only to ensure its safety, but
also to enable consumers to trust the integrity of the system. This is important because a
food system relies on consumer trust. Everyday consumption practices reflect consumer
trust, or at minimum, that the level of risk inherent in consuming the food is acceptable
to the consumer.” There are many stakeholders in a food system, involved in industries
such as agriculture, food processing, distribution and retail.® It is important for the busi-
ness of these stakeholders that consumers are able to trust in the food system. At the
same time, all the stakeholders play key roles in ensuring that the food system produces
food that is safe for consumption.

Given the importance of consumer trust, it is necessary for regulatory actors and
stakeholders to consider how this trust is established. Tanaka, drawing on Bauman,
states that consumers are presented with “anxiety-reducing devices” intended to encour-
age consumers to trust in the safety of food presented for sale.” These devices include
labels, brand names, certifications and supermarket newsletters. Behind these safety
assurance devices is the food safety governance system involving a complex web of
laws, regulations, industry standards, conventions and ethical codes of conducts influ-
enced by public and private institutions.”

When threats to the food system like the Fukushima disaster occur, it is common for
consumers to question the safety of food and the adequacy of food safety regulations.!!
A key issue that arises is whether those responsible for the safety of the food system can
be relied upon to ensure that food is safe for consumption. This is particularly obvious
with public institutions, which, at least in Japan, have been traditionally responsible for
regulating the food system. For example, the dissatisfaction in 1996 with how the public
institutions in Europe handled the outbreak of Bovine Spongiform Encephalopathy
(“BSE”) or ‘mad cow’ disease led to distrust throughout Europe in the transparency and
ability of public institutions responsible for food safety.'? Similarly, as will be demon-
strated below, we can see that the Fukushima disaster has caused consumers to avoid
some foods even when they pass the standards set by the government, because they
doubt the adequacy of government regulation of the food industry.

7 K. TANAKA, Seven samurai to protect “our” food: the reform of the food safety regulatory
system in Japan after the BSE crisis of 2001, in: Agriculture and Human Values 25 (2008)
567.

8 K. BURCH, Consumer perceptions and behaviors related to radionuclide contaminated food:
an exploratory study from Kansai, Japan (Masters Thesis, Norwegian University of Life
Sciences 2012) 5.

9  Z.BAUMAN, Postmodern Ethics (Blackwell 1993) cited to in TANAKA, supra note 7, 568.

10 TANAKA, supra note 7, 568.

11 Ibid. 569.

12 F. BERGEAUD-BLACKLER/M. FERRETTI, More politics, stronger consumers? A new division
of responsibility for food in the European Union, in: Appetite 47 (2006) 137.
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2. Food safety governance framework in Japan

To assess how the legal and regulatory framework deals with risks that the Fukushima
meltdown poses to the food system, the next step is to outline how this framework has
developed from food safety laws and polices since World War II. To do so we must also
consider the attitudes of Japanese society towards food safety, which have also played a
role in shaping how consumers feel about the regulation of the food system.

a) Japanese attitudes to risks associated with food

How Japanese society perceives risks and, in particular, risks associated with food safety,
affects how Japanese consumers accept food safety policies and their trust in the food
system. Japan has been characterized by some as a risk adverse society, with Hofstede
noting a Japanese tendency to avoid uncertainty.' In relation to food, Schroeder et al.
noted in light of the BSE or mad cow disease outbreak in 2001 that Japanese consumers
were far more risk adverse towards beef food safety when compared with the United
States and Canada.'® Ferrari reached a similar conclusion, attributing the heightened
sensitivity to this food safety risk in Japan to cultural and traditional perceptions of food
and of beef."” Both Ferrari and Rosenberger note that the traditions that are often associ-
ated with Japanese food sometimes mean that when presented with a food safety risk, a
foreign/local dichotomy appears which frames local food as superior.'®

Also important when thinking about how Japanese consumers understand food safety
is the concept of anzen-anshin.'” As explained by Yamaguchi, the term anzen refers to
food that is scientifically proven to be safe.!® On the other hand, anshin, which is literal-
ly translated as “peace of mind”, means “socially accepted safety”.!” The challenge for
regulators is that anzen is considered a minimum requirement when offering food for
sale. In addition to this, Japanese consumers expect the government and industry to pro-
vide anshin or, as described by Yamaguchi, to be proactive and take additional measures
to assure food safety and to protect the public.?

13 G. HOFSTEDE, Culture’s Consequences: Comparing Values, Behaviors, Institutions, and
Organizations Across Nations, (2" ed.) (Sage Publications London 2001) in E. BERGIEL/B.
BERGIEL/J. UPSON, Revisiting Hofstede’s Dimensions: Examining the Cultural Conver-
gence of the United States and Japan, in: American Journal of Management 12 (1) (2012) 73.

14 T. SCHROEDER/G. TONSOR/J. PENNINGS/J. MINTERT, The Role of Consumer Risk Per-
ceptions and Attitudes in Cross Cultural Beef, Paper presented at the Western Agricultural
Economics Association Annual Meeting (Portland 2007) 21.

15 M. FERRARI, Risk Perception, Culture, and Legal Change: A Comparative Study on Food
Safety in the Wake of the Mad Cow Crisis (Ashgate Publishing Group 2009) 39.

16 1bid; N. ROSENBERGER, Global Food Terror in Japan: Media Shaping Risk Perception, the
Nation, and Women, in: Ecology of Food and Nutrition 48 (4) (2009) 245.

17 T. YAMAGUCHI, Social imaginary and dilemmas of policy practice: The food safety arena in
Japan, in: Food Policy 45 (2014) 170.

18 Ibid.

19 Ibid.
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It is necessary to consider the anzen-anshin construct and Japanese attitudes towards
risks alongside Japan’s current food safety regime, as this effects how Japanese consum-
ers view government and industry efforts to provide safe food, and has played a role in
the development of the food safety policies that will be discussed next.?!

b) The growth of the food safety movement in Postwar Japan

Food has always been a key consideration of lawmakers in modern Japan. Food security
was one focal point of Japanese government policy throughout Japan’s transition from
feudalism to a modern political-legal state during the Meiji Period (1868-1912) and
through the hardship of World War I1.?2 Attention shifted to food safety in the 1960s and
1970s when Japan experienced rapid economic growth and food security was achieved
for most of the population.? This change in focus of government policy coincided with
an increase in prominence of product liability law that flowed from a number of high
profile food safety scares and environmental pollution scandals during this time.?*

One of the prominent food safety scares occurred in 1955 when arsenic contamina-
tion of additives used in milk produced by the Morinaga Milk Company resulted in
12,000 people suffering food poisoning and 128 deaths.? This tragedy was also the sub-
ject of a product liability mass injury claim and was the first of Japan’s “Big Four”
product liability cases of the late 1960s and 1970s.° Nottage describes Japan during this
period as more ‘pro-consumer’ than before.?” Another of the product liability lawsuits
involved Kanemi oil and resulted from an incident of mass food poisoning in 1968
caused by polychlorinated biphenal contaminating rice 0il.?® Consequently public per-
ceptions of the food industry were negatively affected.?” Furthermore, public awareness

20 Ibid.
21 Ibid.
22 R. JUSSAUME/S. HISANO/Y. TANIGUCHI, Food Safety in Modern Japan, in: Japanstudien 12
(2000) 215.
23 Ibid. 217.
24 L. NOTTAGE, Product Liability and Safety Regulation, in: McAlinn (ed.), Japanese Business
Law (Kluwer Law International BV 2007) 221, 224-225.
25 JUSSAUME/HISANO/TANIGUCH]I, supra note 22, 218.
26 Morinaga Milk Company: Japan v Oka [1963] 356 Hanrei Jiho 7; [1966] 447 Hanrei Jiho
31; [1969] 547 Hanrei Jiho 92; [1973] 302 Hanrei Taimuzu 123;
Kanemi oil: Kubota v Kanemi Soko K.K. [1977] 866 Hanrei Jiho 21; Noguchi v Kanemi
Soko K.K. [1978] 881 Hanrei Jiho 17;
Thalidomide case: sixty-three plaintiff families sued the government and manufacturers
of Isomin in at least eight separate suits for failing to warn about the drugs side-effects;
SMON case: Yagi v State [1978] 879 Hanrei Jiho 26; Oyama v State [1978] 899 Hanrei
Jihd 48; Ochi v State [1978] 910 Hanrei Jiho 33; Aoyama v State [1979] 910 Hanrei Jiho 19
cited in A. MARCUSE, Why Japan’s New Products Liability Isn’t, in: Pacific Rim Law &
Policy Journal, 5(2) (1996) 374-376; NOTTAGE, supra note 24, 228.
27 NOTTAGE, supra note 24, 226.
28 Ibid. 232.
29 JUSSAUME/HISANO/TANIGUCHLI, supra note 22, 218.
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of the impact of environmental degradation and pollution on the food system also grew
during this time,*® fueled in part by the cases of mercury poisoning in 1953 in Minama-
ta, Kumamoto prefecture, and then in 1964 in Niigata prefecture.’!

During these decades after World War II consumer co-operatives were key regulatory
actors that played a role in the growth of food safety awareness.’? These co-operatives
date back to 1879 when they were originally formed to provide cheaper goods to con-
sumers.** However, their regulatory function changed as an interest in food safety often
prompted Japanese consumers to join a co-operative, and membership created access to
information about food safety issues.*

¢) Food scandals lead to restructure of the food safety regime in 2003

Japan’s current food safety regulatory framework underwent major change in 2003 in
response to a number of food safety scandals that had occurred since late in the previous
decade, which had a great effect on Japanese consumers. In 1996, there was an outbreak
of Escherichia coli from the consumption of sprouts in Sakai City that affected about
9,000 people and caused three deaths.*® Then in 2000 a range of food scandals including
mass food poisoning caused by Snow Brand Milk resulted in what Mainichi Daily News
called the “summer of eating dangerously.”*® This was followed by an outbreak of BSE

30 /bid.

31 Minamata disease describes mercury poisoning caused by eating fish and shellfish contami-
nated with mercury from factory wastewater pollution. The disease attacks the central nerv-
ous system and severe cases result in insanity, unconsciousness and death; MINIMATA
DISEASE MUNICIPAL MUSEUM, Ten Things to know about Minamata disease, 4" ed (The
Minamata Environmental Creation Development 2001);

The two Minamata disease trials found Chisso Co Ltd and Showa Denkd Co Ltd liable
and both companies had to pay compensation to victims: Ono v Showa Denko K.K. [1971]
642 Hanrei Jiho 96 and Watanabe v Chisso K.K. [1973] 696 Hanrei Jiho 15 cited in A.
MARCUSE, Why Japan’s New Products Liability Isn’t, in: Pacific Rim Law & Policy Jour-
nal, 5(2) (1996) 374. By March 2001 2,265 people in the Yatsushiro Sea coast area and 690
people in the Agano River basin had been certified as Minamata Disease patients and ap-
proximately 144.1 billion yen had been paid under the compensation schemes by the re-
sponsible companies; MINISTRY OF THE ENVIRONMENT, Minamata Disease The History and
Measures http://www.env.go.jp/en/chemi/hs/minamata2002/ch4.html#sec?.

32 C. REIHER, Food pedagogies in Japan: From the implementation of the Basic Law on Food
Education to Fukushima, in: Australian Journal of Adult Learning 52(3) (2012) 521.

33 JUSSAUME/HISANO/TANIGUCHI, supra note 22, 216.

34 D. SMITH/P. RIETHMULLER, Consumer concerns about food safety in Australia and Japan,
in: International Journal of Social Economics 26 (1999) 732.

35 MINISTRY OF AGRICULTURE, FORESTRY AND FISHERIES AND MINISTRY OF HEALTH AND
WELFARE, Hygiene Practice Manual For Radish Sprouts Production in Japan, FAO/WHO
Global Forum of Food Safety Regulators, Agenda Item 4.2.a (28-30 January 2002).

36 L. NOTTAGE, New concerns and challenges for product safety in Japan, in: Australian Prod-
uct Liability reporter, 11(8) (2000) 101.
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or mad cow disease in 2001.%” These incidents culminated in a government review and
reform of the food safety regulatory regime in an attempt to better ensure the safety of
food and restore consumers’ trust that had been lost as a result of the food scandals.*

An important part of the review of Japan’s legal regulation of its food system is a
2002 report published by the Bovine Spongiform Encephalopathy Investigative Council,
a committee created by the Ministry of Agriculture, Forestry and Fishery (“MAFF”) and
the Ministry of Health, Labor and Welfare (“MHLW?”). This report highlighted signifi-
cant flaws in the food safety governance system, including protection of the interests of
food producers over that of consumers and the inadequacy of communication between
government ministries.*® Furthermore, lack of transparency of government processes
and the exclusion of scientific experts from the making of food safety policies were also
identified as weaknesses of the existing system.*

d)  The government turns to science to guarantee food safety

In late 2002 the government held public forums across Japan to establish how the sys-
tem should be reformed. At the time of the BSE outbreak, virtually the only law that
dealt with food safety was the Food Sanitation Act.*! One of the ways that the govern-
ment responded to the food safety incidents was to amend the Food Sanitation Act to
explicitly state that its purpose was to protect the health of consumers.*? Then in 2003
the Food Safety Basic Law* was introduced. This was a significant legislative reform
because the law places emphasis on the rights of the consumer. Articles 3 and 5 stipulate
the purpose of the law is to protect the health of the citizens.** Article 9 states that con-
sumers are key participants in the policy making process.*’

The Food Safety Basic Law mandated the creation of the Food Safety Commission
of Japan (“FSCJ”).* This represented a substantial change to food safety governance in
Japan because it established a system based on science.*” The FSCJ carries out scientific
risk assessment and advises the MAFF and MHLW, which are in charge of managing the

37 K. ISSHIKI/L. BARI/S. KAWAMOTO/T. SHIINA, Regulatory Issues in: Japan Regarding Pro-
duce Safety in SAPERS/SOLOMON/MATTHEWS (eds.), The Produce Contamination Problem
(Elsevier 2009) 377.

38 Ibid; M. BALz/G. KozIOL, Japan in KIRCHSTEIGER-MEIER/BAUMGARTNER (eds.), Global
Food Legislation: An Overview (Wiley-VCH 2014) 143.

39 TANAKA, supra note 7, 572.

40 Ibid.

41 Shokuhin eisei-ho, Law No. 233/1947; Y AMAGUCHLI, supra note 17, 169.

42 Art. 1 Food Sanitation Act; YAMAGUCHL, supra note 17, 169.

43 Shokuhin anzen kihon-ho, Law No. 48/2003.

44 TANAKA, supra note 7, 576.

45  Ibid.

46 Artt. 22-38 of the Food Safety Basic Law; FOOD SAFETY COMMISSION OF JAPAN, Role of
the Food Safety Commission, Attp://www.fsc.go.jp/english/.

47 YAMAGUCHL supra note 17, 169.
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risks.*® To fulfill obligations under Article 9, the FSCJ is required to make the scientific
information about food safety risks available to the public.* This shift to a consumer
focus in food safety regulation was praised by activists as being a ‘monumental step
forward in the Japanese food governance system.’>* Hiwasa Nobuko, a member of the
BSE Investigative Council, noted that the citizen and consumer had never been seen as
viable legal concepts in previous food safety regulations.’! Prior to the reforms, the
health of citizens and consumers was not a focus, just merely a consequence of regulat-
ing the food industry.>> The reforms enhanced transparency and gave the public in-
creased opportunities to participate in the food safety regime, including attending meet-
ings of the FSCJ.>* Nevertheless, when the FSCJ faced its first test when BSE was dis-
covered in America in 2003, some consumers remained unconvinced that the policies
concerning imported beef were based only on science and not merely to placate the pub-
lic to protect corporate interests.>*

e) Food education policies are implemented

Supporting the above food system law reform of the early 2000s is the Japanese gov-
ernment’s policy of shokuiku, or “food education,”™’ a regulatory response to food scan-
dals and a growing consumer consciousness of the emerging issues associated with the
modern Japanese lifestyle, such as obesity. Kimura notes that “food education” has be-
come a key concept in food policy in developed countries around the world and particu-
larly in Japan.’® The idea behind the policy is that if consumers are properly educated
the food economy will be able to function better because consumers will not avoid
products due to “ignorance and a lack of knowledge.”” This was seen to be the problem
during the BSE outbreak, which saw consumers avoiding beef.>® In light of the shokuiku
policy, the government enacted the Basic Law on Food Education in 2005.>° The law
provides the public with a set of principles on how to make healthy food choices and
prepare food correctly.®® It calls for farmers, fishermen and food related businesses to

48 Ibid.

49 TANAKA, supra note 7, 576.

50 Ibid.

51 Ibid.

52 Ibid.

53 Ibid. 577.

54 Ibid.

55 ASSMANN, supra note 5, 149.

56 A. KIMURA, Food education as food literacy: privatized and gendered food knowledge in
contemporary Japan, in: Agric Hum Values 28 (2011) 466.

57 Ibid. 467.

58 Ibid.

59  Shokuiku kihon-ho, Law No. 63/; REIHER, supra note 32, 507.

60 MINISTRY OF AGRICULTURE, FORESTRY AND FISHERIES, What is shokuiku? (2006), http.//
www.maff.go.jp/e/pdf/shokuiku.pdf, ASSMANN, supra note 5, 150.
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collaborate and promote shokuiku through activities like tours and cooking classes, and
for the government to run education initiatives for the public and schools.®! Furthermore,
it aims to address the low rates of Japanese food self-sufficiency by emphasizing domes-
tically produced Japanese foods.®

) Growth of Consumer rights and the creation of Consumer Affairs Agency

The reforms to Japan’s food safety governance framework sit within a broader context
of transition that Japan has experienced since the early 1990s when the “bubble econo-
my” burst. While many view this period of time as Japan’s “lost decades” due to the
stagnation of the economy,* others recognise the importance of these decades in terms
of law reform and societal change.** Law reform in this period covered many fields and
includes changes to corporate governance,® introduction of a quasi-jury system to crim-
inal trials (saiban-in seido) and increased lay participation in civil trials.®® These decades
have also been significant in terms of consumer law.®” The developments in food safety
law that we have noted form part of an effort on behalf of policy makers to fill regulato-
ry gaps in the consumer rights framework.%® The increased focus by the government on
consumer rights is exemplified in the first major policy speech of former Prime Minister
Yukio Hatoyama, after he led the Democratic Party of Japan to victory over the long
dominant Liberal Democratic Party:

“[W]e must switch to an economy and society which give greater emphasis to the quality

of people’s lives by preparing adequate safety nets with regard to employment and human

resources development, by ensuring food safety and public safety, and by adopting the

consumer’s perspective.”®

This increased focus on consumer rights in government policy lead to further reform of
the food safety governance system in 2009 with the creation of the Consumer Affairs
Agency (“CAA”). The previous years had exposed regulatory gaps in not just the food

61 ASSMANN, supra note 5, 151.

62 Ibid; REIHER, supra note 32, 511.

63 “An end to the Japanese lesson; Japan’s two lost decades”, The Economist, 2 January 2010,
10.

64 L.NOTTAGE/L. WOLFF/K. ANDERSON, Introduction: Japan’s gradual transformation in cor-
porate governance, in: NOTTAGE/ WOLFF/ ANDERSON (eds)., Corporate Governance in the
21% Century (Edward Elgar Publishing Ltd. 2008).

65 M. NICHOL, Japanese corporate governance and the market for corporate information disclo-
sure: What is the role of private rights enforcement? in: Australian Journal of Corporate Law
27 (2013) 262.

66 NOTTAGE/WOLFF/ ANDERSON, supra note 64, 1.

67 L. NOTTAGE, Consumer Rights in Japan (draft of 29 February 2010) in: Parissa Haghirian
(ed.), Japanese Consumers (Palgrave MacMillan 2010) 7.

68 Ibid.

69 Y. HATOYAMA, Policy Speech (Speech delivered at the 173" session of the Diet, Toky®d,
26 October 2009) http://japan.kantei.go.jp/hatoyama/statement/200910/26syosin_e.html.
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safety governance framework, but the whole consumer law framework, which meant
that appropriate action was not always taken when dealing with consumer safety risks.
Matsuo notes examples of this including the food products being mislabeled, gyoza
dumblings containing poison imported from China, incidents of choking deaths from
konjac jellies and carbon monoxide poisoning caused by water heaters.”’ The problem
was “bureaucratic sectionalism” which saw these incidents slipping between the gaps in
jurisdiction of various government departments with no one to take the lead in ensuring
swift and appropriate action was taken.

The CAA was established to address these regulatory gaps and was designed to be a
“control tower” ensuring that an integrated approach between government departments
is taken to consumer safety issues.”! Food labeling was taken from the jurisdiction of
MHLW and MAFF and brought under the CAA. Furthermore, the FSC responsibilities
of emergency response, risk communication and development of policy was transferred
to the CAA. Finally, the CAA, alongside the Ministry of Economy, Trade and Industry
(‘METD’), administers the Consumer Product Safety Act,’” which is designed to protect
consumers by regulating the sale and manufacture of certain products.

g) Keeping up with global standards

In conjunction with the reform of domestic food safety laws, Japan has made an effort
over the recent years to participate in the international food safety governance frame-
work.” This includes initiatives to liaise and share data with other food safety regulatory
bodies including the European Food Safety Authority and Food Standards Australia
New Zealand.” Furthermore, Japan cooperates with the Codex Alimentarius Commis-
sion (“Codex”), an organisation set up by the World Health Organisation and the Food
and Agriculture Organization of the United Nations, which issues international guide-
lines and standards on food safety. Japan regularly sends government employees on
secondments to Codex and plays host to a number of the Codex committees. As noted
above, the 2003 restructure of the governance frame saw the risk assessment and risk
management functions in relation to food safety split between the FSCJ and the MHLW
and MAFF. This separation is in line with guidelines from Codex, which state separa-
tion is necessary to ensure scientific integrity.”

70 M. MATSUO, Restructuring Japanese Food Safety Governance: Institutional Changes and
Future Challenges, in: European Food and Feed Law Review 4 (2013) 252.

71 Ibid. 253.

72 Shohi-sha seikatsu-yo seihin anzen-ho, Law No. 31/1973.

73 MATSUO, supra note 70, 254.

74 Ibid.

75 Ibid. 255; BALZ/KOZIOL, supra note 38, 143.
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h) Private sector issues in food safety

While the focus to this point has been on public institutions, there are indeed many re-
sponsibilities and ramifications for the private sector in relation to food safety. When the
safety of a food system is in question, consumers respond by avoiding products, and that
in turn cause losses to the food industry. Furthermore, when food scandals occur, con-
sumers claim redress through the courts or the various forms of alternative dispute reso-
lution that are often preferred over litigation in Japan.” Under the Product Liability
Law’’ the manufacturer is responsible, with the retailer only responsible if the retailer
causes a problem.’”® Manufacturer liability is usually easy to establish so manufacturers
will suffer tremendous loss if their products cause food poisoning.” The range of food
scandals, which occurred in 2000 during the “summer of eating dangerously” generated
some lawsuits under the Product Liability Law.%

Apart from liability under the Product Liability Law, food companies suffer economic
loss due to damage to their reputation when a food safety incident occurs.®! Food scandals
have made companies particularly concerned with how to promote consumer trust in their
products.®? Although the government provides regulations and standards that companies
must abide by, some create even stricter standards to protect themselves from possible
food scandals and even use these as a marketing strategy.®* Furthermore, a recent trend that
has occurred in response to the food scandals is companies implementing traceability sys-
tems that make information about the origin of products available to the consumer.* The
government has encouraged these traceability systems, providing an example of what Hall
calls “public promotion of private governance.”® These policies show that the private
sector contributes to the food safety governance framework in Japan.

III. THE FUKUSHIMA NUCLEAR DISASTER AND DISTRUST OF GOVERNMENT
STANDARDS

We have now established that the Japanese food system is regulated by a number of
laws and policies, involving the public and private sectors, which seek to provide a safe
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food system and to communicate this to the consumer. The next step is to examine how
the food system was impacted upon by the Fukushima disaster.

1. The disaster

The cooling systems at the three reactors in operation at the Fukushima-I NPP were
disabled when the tsunami destroyed their power supply, resulting in a meltdown of
nuclear fuels in reactor cores releasing radioactive materials into the environment.3¢
Behind Chernobyl, the incident is considered the second worst nuclear disaster in histo-
ry.¥” Many people had to be evacuate from the area surrounding the Fukushima-I NPP
and by the end of 2011, 150,000 people had been evacuated from the Fukushima prefec-
ture.®® Death caused from radiation exposure, even amongst the workers who worked on
containing the disaster at Fukushima-I NPP, has not yet been reported.®

2. Regulatory failure

The National Diet of Japan produced the Fukushima Nuclear Accident Independent
Investigation Commission Report, which describes the Fukushima-I NPP meltdown as a
“Made in Japan” disaster.”® According to the Report, the disaster, although it occurred
when the tsunami hit, was “the result of collusion between the government, regulators
and TEPCO, and lack of governance by said parties.”! Japan’s Nuclear and Industrial
Safety Agency (NISA) is responsible for safety of the industry and is a division of the
Ministry of Economy, Trade and Industry (METI).”?> As METI is responsible for pro-
moting the nuclear energy industry, NISA was not an independent safety watchdog.”
Furthermore, nuclear energy government bureaucrats were able to retire to jobs in the
nuclear energy companies, a revolving door practice known as amakudari. The result is
a lack of separation between the regulators and the regulated.”* Systemic problems such
as these meant that the dangers of Japan’s nuclear power plants were not addressed. This
is exemplified by the fact that the Fukushima-I NPP was ranked one of the worst five
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nuclear power plants in the world, yet even in February 2011 it was granted permission
to extend its reactor for a further 10 years.”

3. The contamination problem

The release of radioactive materials into the environment from the Fukushima-I NPP
caused major concern about the contamination of Japanese food. Fukushima prefecture
is the fourth largest source of rice in the country, with 440,000 tonnes produced in the
Fukushima prefecture in the year before the disaster.”® In the period following the melt-
down, from 19 March 2011 to 2 February 2012, 102,271 tests on food were conducted
and excessive levels of radiation were found in 1,106 samples of foods.”” In the end, a
total of 85 different kinds of food were found to be contaminated, including rice, fruit
and vegetables, seafood, milk, meat and tea.”®

Contaminated food began to be reported within a week of the disaster, which resulted
in panic from the general public.”” One week after the disaster, spinach and milk up to
90 miles from the plant were found with higher than normal levels of radiation, and
shipments of these products from Fukushima prefecture were suspended.!® In April
2011 contaminated fish were found off the coast of Fukushima.!! By May 2011 con-
cerns that radiation contamination had also occurred outside the Fukushima prefecture
began when tea leaves in Kanagawa prefecture, southwest of Tokyo, revealed higher
levels of radiation.!” On July 19 2011 cattle shipments from Fukushima were banned
because the cattle had eaten hay contaminated with radioactive cesium.!® Unfortunately
this ban came after beef had already been sold to consumers in supermarkets around the
country.!® In November things worsened for the Fukushima prefecture’s food industry
with the government banning rice from Onami district after levels of radioactive cesium
were found to exceed the government’s accepted levels. Adding to the panic was the fact
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that only one month before, the governor of the prefecture, Yuhei Sato, had given assur-
ances that rice from the Fukushima prefecture was all safe.!%

4. The consumer reaction — distrust of government standards

The possibility of radiation contamination of food naturally has generated substantial
fear in the population and is demonstrated in a number of ways.

As there were no existing standards as to the acceptable levels of radiation found in
foods, the government came up with “provisionary” standards.! These standards were
not trusted by the population who believed that they were not strict enough, resulting in
consumers avoiding Fukushima produce.'”” Consumer groups also began speaking out
against the government regulations.'” In response to the concerns voiced by the con-
sumers, the government began a campaign to end fuhyo higai (“financial damage due to
harmful rumors or misinformation™).!” This campaign was designed to educate citizens
on the effects of radiation so that incorrect information about the effects of radiation did
not crush Fukushima’s agriculture and food industries.!!

The problems with radiation contamination are not isolated to those products that
have been contaminated with radiation but extend to reputational damage caused by
association with Fukushima, rather than by direct contamination. Studies suggest that
the Fukushima disaster has impacted on the food industry such that people are less will-
ing to buy food or produce which comes from the Fukushima prefecture even though it
has passed the government standards. Lack of public trust in government safety stand-
ards was seen in a study by Burch, who examined the perception of radiation in food by
consumers in Kansai, far from Fukushima.!!! The study revealed that even one and a
half years after the Fukushima disaster, every group surveyed expressed distrust of gov-
ernment radiation standards.!'> A similar study by Hosono indicated that 20 per cent of
consumers surveyed would not eat Fukushima products even if they tested below gov-
ernment standards and were free.!!?
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Lack of consumer confidence in safety laws to regulate food from Fukushima was
seen at Vegetable Café Harmonize, a store in Fukushima, which only sells produce from
West Japan, far away from the Fukushima-I NPP. The store was established by an organ-
isation known as Mamoru Kai or “Network of Parents to Protect Children from Radia-
tion”.!"* Sachiki Sato, a network founder, states that Mamoru Kai was created due to
dissatisfaction with the government, arguing that Japan needs a new food monitoring
system that can really be trusted by the public.'"®

IV. PROBLEMS IN FOOD SAFETY GOVERNANCE IN THE WAKE OF THE FUKUSHIMA
DISASTER

Given the consumer distrust of the safety of foods that have passed through government
standards, which has been outlined above, the next step is to determine the weaknesses
in the food safety governance framework that became apparent in the aftermath of Fu-
kushima. It must be noted that strong regulations and standards do not necessarily lead
to consumer trust in food products. Furthermore, nuclear radiation is a threat that natu-
rally evokes a considerable amount of fear in any context, so some lack of trust in the
safety of food is expected. However, given the amount of attention in the media showing
Japanese people stating how unhappy they are with government standards in particular,
this article will focus on the perceived and actual weaknesses in the food safety govern-
ance framework.

1. No provision for radiation contamination under the laws

While the CAA was designed to take the lead in food safety crises, when faced the prob-
lem of assessing radiation contamination due to the Fukushima disaster it was the
MHLW and MAFF that took control.''® The first major problem the government faced
with the food safety governance framework is that radiation contamination was an un-
precedented threat. The Food Sanitation Act regulates food safety and had no provision
for radiation contamination. Instead, ‘Provisional Regulatory Values’ (“PRVs”) created
by the Nuclear Safety Commission in 2002 as non-legally binding guidelines were
adopted under an information notice in line with the Act.

The PRVs were subject to criticism regarding their ability to ensure the safety of food
consumed after the disaster. This includes the concern noted by Kimura that the PRVs
set the ingestion limits of Becquerel per kilogram (“Bg/kg”) too high.!'” Although the
PRVs standards were in line with that of United States and the European Union, the
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World Health Organization set much lower standards for tap water (10 Bq/kg by WHO
compared to 200 Bg/kg by Japan).'!® Furthermore, some experts called for lower levels
and an NGO called Foodwatch reported that Ukraine had set much lower levels
(2 Bg/kg) when it faced the threat of Chernobyl.'"

Furthermore, while the central government issued instructions and guidelines, it was
the prefecture governments that carried out testing.'?’ This meant that there was a lack of
consistency in the tests carried out across Japan, exemplified by the fact that 14 prefec-
tures did not conduct any inspections of radioactive materials in foods between March
and July 2011, although many contaminated foods were found during this period.'?!

Eventually, the MHLW, in consultation with the FSCJ and the Radiation Council, set
new standards that came into force in April 2012.'?2 These standards were stricter than
those set by the International Atomic Energy Agency, the European Union and the Unit-
ed States Food and Drug Administration and were designed to achieve more confidence
in food safety.!?* The following discussion will show that even though Japan now has
strict standards in relation to radiation, there are problems with the way that radiation
risks are communicated to consumers, which contribute to a lack of consumer trust in
the standards even as they stand today.

2. Problems of educating and communicating with the public on food safety

The lack of provision for radiation contamination in the food safety governance frame-
work described above provided a major reason for Japanese consumers to doubt the
adequacy of government assurances of food safety. Another problem that contributed to
the lack of trust that Japanese consumers have in government safety standards is the way
that consumer concerns are addressed in food safety policy. We have noted that the laws
relating to food safety now call for consumer participation and education. Despite these
provisions that stipulate a role for the consumer, the following discussion will show that
the current science-based food safety governance system did not adequately engage with
or address the concerns of the consumer. Therefore the problems of the food safety laws
in communicating with and educating consumers about radiation risks also led to a lack
of trust in the government’s food safety governance framework.
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a) Lack of trust in science

As we described earlier in this article, the Japanese food safety governance system under
the Food Safety Basic Law now relies on science for analysis of food safety risks.!*
However, the accounts of Japanese consumers demonstrate a lack of trust in these gov-
ernment standards and scientific expert advice.'”> A problem that Yamaguchi offers for
the lack of trust of this science-based safety governance system is due to the gap be-
tween acceptable levels of risk in government policy and in Japanese society.

Yamaguchi explains that the expectation of anzen-anshin positions Japanese society
to only accept a zero-risk goal of food safety laws and standards.!** However, when the
government moved to laws and standards based on scientific risk assessment it moved to
a model designed to achieve food safety that is not zero-risk, but at a level of risk that is
scientifically acceptable. As anshin (socially accepted safety) requires a level of assur-
ance of food safety that goes beyond scientific analysis, the public is not necessarily
receptive to science-based risk management.'?” The pursuit of anshin was seen to over-
ride scientific assessment immediately after the outbreak of BSE in the United States
when the government implemented a policy to screen all cattle imported into Japan.'2®
This measure went beyond EU standards and even beyond the recommendations made
by the Food Safety Basic Law. Comments from the Japanese government ministers indi-
cated that the strict levels were to “provide anshin to the public.”'?° Therefore we can
see that the creation of science-based food safety policy under the Food Safety Basic
Law has not, by itself, been completely trusted by Japanese consumers and may account
for some of the attitudes towards the government standards dealing with radiation.

b) Uncertainty

The anzen-anshin framework has resulted in an argument by Yamaguchi, which sees
Japanese people unreceptive to a framework based on science ensuring low risk, but not
zero-risk. Morris-Suzuki provides a similar analysis which states that the way that policy
has dealt with “uncertainty” may explain the lack of trust of government policies.!** De-
signing laws that can deal with scientific uncertainty is a complicated task for policymak-
ers.!3! This task is even more difficult and significant in industrialised democracies in our
globalized world, where information is so readily available that we are increasingly aware
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of risks that occur in everyday life.'* In the context of Fukushima, Morris-Suzuki argues
“the uncertainties and complexities of science of radiation meet the very different uncer-
tainties and complexities of everyday life, scientific rationality and mundane logic di-
verge, creating profound problems of communication and understanding.”'3?

In contrast to Chernobyl, when dealing with the Fukushima disaster Japanese people
have access to a wealth of information on the internet about the effects of radiation.!**
The various scientific debates, data collected by concerned citizen groups, media and
forums mean that Japanese people are unlikely to simply accept government statements
like “there will be no (or no immediate) health effects”.!*’ Instead, what we have seen
are concerned citizens feeling alienated from science-based policies and government
information, and the feeling that there is a gap between the information of experts and
lived local experiences.!*® Again this is a problem for the way that risk is communicated
in the science-based food safety governance system. The challenge for Japanese policy
makers is how to build trust in the science-based governance system even though the
number of Japanese people who said they “trusted” or “somewhat trusted” scientists fell
20 per cent six months after the disaster.'’

¢) Standards showed a lack of public input

Perhaps further participation by citizens in the food safety framework would ensure that
these standards are better accepted by Japanese people, and in doing so, bridge the gap
between scientific experts and consumers. Earlier we noted that the Food Safety Basic
Law framed Japanese citizens as key participants in the food safety governance pro-
cess.!’® However, an examination of how the standards were set for Fukushima allows
an assessment of the impact of the lack of real participation by the public in this process.
Kimura states that an examination of the degree of democratic debate in the setting of
food radiation standards is very relevant given the lack of consensus even within the
scientific community as to what is a safe level of radiation contamination.'*

We can see that there was little public involvement in the setting of the PRVs, as
these initial government standards were based on the guidelines published by the Nucle-
ar Safety Commission (“NSC”) in 1980 and last updated in 2010.!4° The NSC members
were mostly nuclear experts and their independence has been criticized given that they
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had been receiving financial assistance from the nuclear industry.'*! Furthermore, while
there was a public comment period held for the 2010 update, this occurred only when
the report had been almost finished and only one person actually commented.'*?

Furthermore, the new standards introduced in 2012 involved the FSCJ, the MHLW’s
Radioactive Material Response Working Group and the Ministry of Education’s Radiation
Council.'*® The FSCJ does not contain democratically elected members or members from
consumer groups. This is different to the European Food Safety Authority, which contains
a management board that allows for the involvement of consumer groups.'** The Japanese
position is such because it is based on the belief that consumer groups should not partici-
pate in the FSCIJ as risk assessment should be impartial and based solely on scientific ob-
jectivity.'* Nevertheless, this system brings up the question of how to represent or ac-
commodate the consumer and stakeholder perspective in the operational management of
the FSCJ.'*® Furthermore, this structure shows, once again, a gap between the lived expe-
rience of consumers and the scientific experts in charge of setting the standards.

Nevertheless the public did participate in the setting of the new standards through the
public consultation, period which saw 3,000 public comments emailed and faxed to the
FSCJ. However, Kimura argues that the level of meaningful public participation was
actually very limited because the FSCJ only asked for comments after agreement within
the FSCJ had already been substantially reached so the comments had minimal impact
on the final standards.'”’ The way that the government dealt with public comments in
relation to the setting of these standards is reflective of the manner that the public is
engaged with generally in food safety governance. On top of considering public com-
ments too late to have any practical affect, Matsuo notes that government bureaucracy
often sees officials engaging in “nemawashi”. This is where officials and experts engage
in informal discussions prior to the formal consultation period.'* It seems, therefore,
that although the public was involved in the process as envisioned under the Food Safety
Basic Law, the public was not involved in any debate as to the setting of the standards
through democratic dialogue with the FSCJ.!#

d) Reputational damage — citizens considered ignorant

We can also see the gap between scientific experts and the public in the way that the
government treated the consumer under policies designed to deal with fuhyo higai or
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“harmful rumours.”'*® The Japanese government attempted to deal with consumer con-
cerns about radiation contamination by educating the public on the health effects of ra-
diation, with the idea that Fukushima’s agricultural economy was being harmed by ru-
mours based on misinformation.'>! This policy seems to be in line with the Basic Law
on Food Education, which aims to provide education so that the public can make in-
formed choices about what food to eat.'’> However, given the amount of consumer con-
cern with the information that is being provided to them by the government, this educa-
tion policy warrants further investigation.

Burch argues that the way that the government has gone about educating the public
on the effects of radiation framed consumer concerns as “excessive, or unwarranted or
irrational”.!>3 The government appeals to guilt and consumer desires for “societal well-
being” by implying that concerns about radiation are hurting their fellow citizens in
Fukushima.'** Instead, Burch demonstrates that many consumers have taken care to be
well informed on the topic of radiation and actually believe it is the government that is
misinformed.'>

Similarly, Koyama and Ishii argue that the policy inaccurately portrays food safety
concerns associated with Fukushima as a rift between producers and consumers, with
consumers harming the producers by making decisions based on misinformation. !5
They argue that reputational damage is actually caused when consumers’ insecurities are
heightened when they believe that they are not being given correct information.'”” Rei-
her goes as far as to say that the government does not even have the means to provide
adequate information to consumers.'>® She argues that the Basic Law on Food Education
contains an assumption that domestic food is safer than imported food, and this is a
mentality that people in charge of food education still adopt.!*® Given the bias towards
domestic food, when the Fukushima disaster created a situation where domestic food
became unsafe, the government was ill-equipped to provide education to citizens to ena-
ble them to make appropriate food choices.'®
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V. WHO CAN BE TRUSTED TO GUARANTEE THE SAFETY OF FUKUSHIMA PRODUCE IN
THE FUTURE?

This article so far has been concerned with Japanese consumers’ lack of trust in the gov-
ernment’s ability to regulate the food system. This section will examine the other regula-
tory actors that have emerged to assure consumers of food safety. While these other
actors now play an important role, it is still imperative that the government rebuilds
consumer trust in its role as a regulator. To do so the government must address the way
laws and policies involve, communicate to and educate the consumer.

1. New stakeholders seeking to define “safe food”

A number of other regulatory actors in the food safety arena have emerged in response
to radiation concerns. Kimura analyses the Seikatsu Club Consumer Cooperative
(“SCCC”) and the way that it has dealt with radiation contamination. The SCCC is made
up from 350,000 members and is considered to be progressive with a focus on environ-
mental issues.'®! After the meltdown occurred, the SCCC built an in-house testing facili-
ty using the government’s PRVs and made the test results public.'®? After a year of test-
ing, the SCCC set its own standards, which ended up being stricter than government
standards.'®® Although not perfect, Kimura argued that the SCCC standards were more
democratic and involved more public participation than that of the government.'* While
the standards are based on science (like that of the government), lay people were in-
volved who were representatives of consumers and producers. Furthermore, the mem-
bers that made the final decision on the standards were democratically elected and not
scientific experts as in the government standards.'®® This is just one example of a con-
sumer cooperative providing another standard to use to determine what is safe food.
However it is useful because it demonstrates processes that could be better at engaging
the public.

A number of grassroots efforts have arisen to assure consumers of the safety of Fuku-
shima produce and to help revive industry in the stricken prefecture. Radiation contami-
nation concerns, combined with a lack of trust in government standards, have resulted in
consumers and farmers taking their own measures to test radiation levels.!*® This has
included the operation of over a dozen independent radiation testing stations from Fuku-
shima to Tokyd, which aim to provide consumers with testing that can be trusted better
than the government.'®” An example of this is 59 year old farmer Ichi Muto who started
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a radiation testing center at a local truck stop where he and 250 other farmers from Ni-
honmatsu test their crops.!®® Once, when his tests revealed high radiation levels, Muto
had to destroy his entire crop of 110,000 mushrooms.!®

The Fukushima Organic Agriculture Network, in an effort to promote Fukushima
produce, set up a café in Tokyo in 2013, which uses vegetables and rice from the Fuku-
shima prefecture that have been tested independently by the Network.!”® The café dis-
plays pictures of Fukushima farmers on the walls and customers are able to learn more
about Fukushima and the produce.!” Fairs showcasing Fukushima produce have also
sprung up around the country. Fukushima University students set up Recovery Markets
to demonstrate, through discussions and presentations, the scientifically tested and con-
firmed safety of produce sold from Fukushima.'”?

From the efforts of the consumer cooperative and various grassroots activities we can
see that a number of non-government stakeholders play a role in the food safety arena.
Reiher describes the food safety arena as a contested space between the power relations
of the state, consumer-cooperatives, producers and retailers.!” That the government is
afraid to lose power to define safe food is demonstrated by statements by the MAFF,
which seek to discourage producers and retailers from setting their own standards.'”
However it seems it is grass roots efforts like community radioactivity measurement
stations that seek to genuinely achieve the aim of providing consumers with knowledge
about food so they can make appropriate choices as envisioned under the Basic Law on
Food Education.'”

2. Social trust

Although other actors have emerged to respond to the concerns of consumers caused by
Fukushima, it is still important that the government work at providing standards that can
be trusted by the public. Reich notes that from a public health perspective, in the after-
math of the disasters it is important to create a government that the people can trust.!’
Radiation evokes such fear that it is important the people are able to rely on information
given to them by the government.'”” The government undermined public trust when it
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failed to regulate the nuclear industry and in the way that it communicated with the pub-
lic after the disaster.!”®

Restoration of public trust is the key to helping the country resolve problems of care,
compensation and cleanup for the victims of the disaster.!” Therefore, even in a food
safety arena now comprised of a variety of regulatory actors, it is still important for the
Japanese government to review its polices and provide a system that can be trusted by
the people. Making an effort to restore trust in food safety standards could play a part in
the Japanese government working to restore social trust overall. Even before the disas-
ters Japanese people were shown to be less trusting of government standards than in
other countries.'® Given this history and the current consumer reactions to Fukushima,
it must be concluded that there are some flaws in the government’s food safety govern-
ance framework.

3. How to improve the system — change the way policies treat the consumer

Other than the lack of provision for radiation contamination, the weaknesses in the sys-
tem that have been identified earlier in this paper are all concerned with the way that
policies have involved the public in the food safety governance framework. This in-
cludes the lack of real public participation, and the disconnection between scientific
experts and public opinion on how the public is positioned in food education policies.
Therefore, government policy makers would do better to rethink the way that the public
is involved in the food safety regulatory process.

Over the years food safety laws have developed in response to scandals with a num-
ber of changes, including, giving more attention to the role of the consumer. For exam-
ple, the Food Safety Basic Law, implemented in 2003 after a series of scandals and the
BSE outbreak, specifically states that there is a role for consumers in expressing their
opinions on food safety policies. Furthermore, the Basic Law on Food Education was
designed in response to safety concerns by necessitating that consumers be given infor-
mation. What we can see in the laws is an intention for consumers to be active and well-
informed participants in the food safety governance framework.

However, from our study of how the food safety governance framework held up after
Fukushima, it appears that there is a disconnection between the science-based decisions
made by the government and the anxiety faced by the consumer. The poor public partici-
pation in the regulatory framework and the government’s inherent views on the consumer
have been the main problems in the ability of the government to build trust in their safety
standards. The various laws that make up the government’s food safety governance
framework already emphasize the role of the consumer. It is up to policy makers to either
amend the laws to form clearer roles for consumer participation and education or to fol-
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low these in a more meaningful, less tokenistic way. To start with, the government could
look to the way that other stakeholders have involved and educated the public.

VI. CONCLUSION

The current food safety regulatory framework developed in the context of the broader
law and societal reforms that have occurred in the last two decades in Japan. These re-
forms coincided with a growing focus on consumer rights, and the food safety laws that
emerged envision a role for an active and educated consumer. This framework was test-
ed by the threat of radiation contamination arising out of the Fukushima-I NPP melt-
down. The consumer response has indicated that the government’s food safety govern-
ance framework is not well trusted to assure the integrity of the food system. We have
identified weaknesses in the framework in not only the initial lack of provision for radia-
tion contamination, but also in the way it communicates with and educates the public on
food safety risks. In light of the lack of trust in government standards, other regulatory
actors have taken up roles in the food safety arena to assure consumers of the safety of
Fukushima produce. However, for the government to build up the public trust lost with
the Fukushima disaster, it is essential that it work to build a trusted food safety govern-
ance framework for the benefit of consumers and the food industry.

SUMMARY

In March 2011, Japan s largest recorded earthquake and tsunami caused the meltdown at the
Fukushima-Daiichi Nuclear Power Plant resulting in not only the evacuation of residents
within the area and in towns nearby but also contamination of produce grown in Fukushima.
The disaster threw the unprecedented threat of radioactive contamination of the food system
into the limelight with Japanese consumers refusing to trust the safety of food even when it
had passed the government safety standards. This paper examines the role of law in guaran-
teeing the safety of the food system and promoting consumer trust in the wake of the Fuku-
shima disaster. This involves an analysis of the flaws in Japan's food safety governance
framework that contributed to the loss of consumer trust in the food system since the disas-
ter. In addition, this paper will identify the efforts made by different stakeholders to restore
consumer trust in food products associated with Fukushima. Despite considerable efforts by
different grassroots organizations, it is still essential that the Japanese government takes the
lead by reassessing the way it manages food safety risks and communicates this to the con-
sumer. After the disaster there was a loss of faith in the government as a regulator and as a
provider of reliable information. Creating a food safety governance framework that can be
trusted by the consumer is one step the government can take to start to rebuild public trust.
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ZUSAMMENFASSUNG

Im Midrz 2011 lésten das grofste Erdbeben und die grofite Tsunami in Japan seit Beginn der
Aufzeichnungen eine Kernschmelze im Kernreaktor Fukushima-Daiichi aus. Nicht nur
mussten Bewohner der Gegend und der umliegenden Stdidte evakuiert werden, sondern auch
die in Fukushima angebauten Erzeugnisse wurden kontaminiert. Die Katastrophe riickte fiir
Verbraucher die beispielslose Gefahr einer radioaktiven Verseuchung des Erndhrungs-
systems ins Rampenlicht, wobei japanische Verbraucher der Lebensmittelsicherheit selbst
dort misstrauten, wo die Sicherheitsstandards der Regierung eingehalten wurden. Der Bei-
trag untersucht, inwiefern das Recht angesichts der Katastrophe von Fukushima dazu bei-
trdgt, die Lebensmittelsicherheit sicherzustellen und das Vertrauen der Verbraucher zu for-
dern. Ferner analyisert der Beitrag, was verschiedene Akteure unternehmen, damit die Ver-
braucher Lebensmitteln aus der Gegend von Fukushima wieder vertrauen. Trotz vielfdiltiger
Anstrengungen von Biirgergruppen bleibt es essentiell, dass die japanische Regierung vor-
angeht und eine Neubewertung der Art und Weise vornimmt, wie sie Lebensmittelrisiken
kontrolliert und dies den Verbrauchern kommuniziert. Die Katastrophe hat zu einem erhebli-
chen Verlust an Vertrauen in die Regierung als Kontrollinstanz und als Quelle verldsslicher
Informationen gefiihrt. Einen Rahmen fiir die Sicherstellung der Lebensmittelsicherheit zu
schaffen, auf welchen sich die Verbraucher verlassenkénnen, ware ein méglicher Schritt, um
verlorenes offentliches Vertrauen wiederzugewinnen.

(Die Redaktion)



